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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 

 1.  TIME:  8:30   CASE#: MSL19-07572 
CASE NAME: WELLS FARGO BANK VS. RISOS 
HEARING ON OSC RE: WHY THE CASE SHOULD NOT BE DISMISSED 
& SANCTIONS IMPOSED FOR PLAINTIFF'S FTA AT 03/10/20 CMC 
* TENTATIVE RULING: * 
 

On June 8, 2020 Plaintiff Wells Fargo Bank (hereafter “WFB”) filed a motion that this 
court order certain admissions be deemed admitted. In support of the motion, 
WF submitted documents establishing its prior requests for admissions and Defendant’s 
failure to respond.  
 
The court has reviewed the Answer filed by the Defendant on January 21, 2020. 
That Answer does not raise any affirmative defense to allegations in the complaint that 
are in conflict with the specific admissions requested by the Plaintiff in its request for 
admissions.  Nor has the Defendant filed an opposition to the Plaintiff’s motion. 
  
The court will not grant plaintiff’s motion unless and until Plaintiff responds to the Order 
to Show Cause (OSC) issued to the Plaintiff on March 10, 2020 because counsel for 
Plaintiff failed to appear in court for a scheduled hearing on that date.  

A hearing on the OSC issued to Plaintiff on March 10 and a Case Management 
Conference will be conducted on August 31, 2020 at 8:30 a.m. Both Plaintiff and 
Defendant are directed to appear in this court on that date and time. 
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 2.  TIME:  9:00   CASE#: MSL07-05801 
CASE NAME: HUDSON VS. CHANCE 
HEARING ON MOTION TO QUASH SUBPOENA DUCES TECUM 
FILED BY DOUGLAS R. CHANCE JR. 
* TENTATIVE RULING: * 
 

A Default Judgment in the amount of $2567.48 was entered against the Defendant 
Douglas Chance on December 24, 2007. The file in his case reflects that the Defendant 
was personally served with the complaint and summons on October 30, 2007 and 
simply failed to address the fact that the case was pending against him. 

In March of 2020, this court denied the Defendant’s motion to vacate the default 
judgment entered against him in 2007.  

Shortly thereafter, the Defendant filed a Motion to Quash a subpoena issued by the 
Plaintiff. By implication the motion suggests, but cannot be understood to clearly assert, 
that the Defendant believes that his bank records at Wells Fargo Bank have been 
subpoenaed by the Plaintiff. The allegations in the motion are based upon the surmise 
and assumptions of the Defendant. There is no proof provided that an actual subpoena 
was ever issued to Wells Fargo Bank for his bank records. A prior order of this court 
granted Defendant’s prior claim of exemption with regard to funds that had been seized 
by the sheriff in executing on the judgment that was issued in this case. That order 
directed all funds to be returned to the account from which the funds were taken. 
In the absence of any substantial proof that a subpoena was actually issued, 
Defendant’s motion to quash is denied without prejudice. The court will consider such 
a motion if the Defendant presents substantial proof that a subpoena for his bank 
records actually issued. 

 

  

 3.  TIME:  9:00   CASE#: MSL18-03913 
CASE NAME: DISCOVER VS. MCCARTHY 
HEARING ON MOTION TO SET ASIDE SETTLEMENT AND ENTER JUDGMENT 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 

The parties entered a stipulated agreement settling the case and the court ordered 

dismissal of the case pursuant to the settlement on August 23, 2019. On January 13, 

2020 the Plaintiff moved to set aside the notice of settlement and dismissal and to enter 

judgment pursuant to the terms of the settlement agreement based upon a default by 

the Defendant without any payments being made under the settlement agreement. 

The Defendant has not opposed the motion. 
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The motion is granted. The Court shall sign the proposed order granting the motion and 

the proposed judgment a proposed order granting the motion and the proposed Final 

Judgment in the amount of $4,556.00 (including costs and credits to the debtor). 

 

  

 4.  TIME:  9:00   CASE#: MSL19-02058 
CASE NAME: MORELLO ACCOUNTING VS. MOHEB 
HEARING ON MOTION FOR RELIEF FROM SUMMARY JUDGMENT 
FILED BY ALIREZA MOHEB 
* TENTATIVE RULING: * 
 

On March 21, 2019 the Plaintiff filed a complaint alleging breach of contract and seeking 

damages of $16,673.49. Defendant’s Answer was filed on May 7, 2019. 

On September 4, 2019 the Plaintiff moved for Summary Judgment. A hearing on that 
motion was scheduled for December 9, 2019. On that date, the Defendant appeared in 
court and requested time to hire an attorney and to submit an opposition to the Motion 
for Summary Judgment. At that time he claimed that he had not been served with the 
motion at his correct address. The trial court (Dept. 15) determined that the defendant 
had been properly served with the motion and that, under the applicable rules, he had 
no valid excuse for not filing a response to the motion. His request for a continuance 
was denied. The Plaintiff has not appealed the order granting summary judgment even 
though according to his current counsel, Defendant retained counsel in January 2020 
well within the time limits for an appeal to be filed. Rather, he has chosen instead to 
request that the ruling on the summary judgment motion to be reconsidered. 
 
Thus, this court is now faced with a motion filed under Code of Civil Procedure 
(hereafter “CCP”) sections 473 and 1008 asking this court to overturn the ruling entered 
by another judge granting summary judgment. . Generally speaking, Code of Civil 
Procedure section 473 is not a vehicle for re-litigation of issues where a party has 
already had a full, fair opportunity to be heard on the merits of the contested issue and 
the issue has been adversely decided against him.  Once a final disposition of a case 
has occurred, a party to the case is collaterally estopped from re-litigating an issue that 
was resolved against him/her in the case and the adverse ruling was not appealed. 
(City of Santa Paula v. Narula (2003) 114 Cal.App.4th 485, 490). 
 
In this case, following the adverse ruling by a different judge, Defendant had an 
opportunity to challenge that ruling by resort to an appeal directed to the appellate panel 
of the Superior Court pursuant to CCP § 904.2  
 
Instead of appealing the prior judge’s ruling, the Defendant has filed a motion to vacate 
the Judgment entered in this case on January 8, 2020. Even if he was permitted to 
re-litigate the prior judge’s orders granting summary judgment, he was permitted to do 
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so only if he could allege new facts or law that would warrant this court’s reconsideration 
of the judge’s prior order as required by CCP § 1008(b). Even Zohar Construction and 
Remodeling Inc. v. Bellaire Townhouses, LLC, (2015) 61 Cal. 4th 830, 837-41. 
 
The only “new fact” asserted in Defendant’s motion to vacate is that the record plainly 
shows that the Plaintiff’s Motion for Summary Judgment was not properly served 
75 days before the hearing as required by CCP § 437c. This fact was plainly disclosed 
by the Proof of Service filed by the Plaintiff showing that the mailing of his motion for 
summary judgment did not take place until September 27, 2019 which was well short of 
the 75 days required for service by CCP § 437c (even without reference to the 
additional 5 days allotted for service by mail).. In this court’s view, the untimeliness of 
the service of the Motion for Summary Judgment does not provide a “new” fact because 
the fact plainly appeared in the court’s file before the summary judgment motion was 
decided. In addition, the Defendant appeared at the proceeding on December 9. At that 
time he did not assert that he did not receive notice and/or that he received the notice 
late. Therefore, it is difficult for him to claim plausibly that the lack of proper service 
caused him not to appear and thus the ruling made on December 9 should be vacated. 
See De Witt v. Board of Supervisors (1960) 53 Cal. 2d, 419, 425 [party cannot be heard 
to complain of lack of proper notice where it receives actual notice of a hearing and 
attends the hearing]; see also Carlton v. Quint (2000) 77 Cal. App. 4th 690, 698-99 
[waiver of argument where party both failed to request a continuance and to show 
prejudice from untimely insufficient notice].)   
 
While the lack of timely notice and the request for a continuance may have provided at 
least some basis for an appeal of the court’s ruling granting summary judgment, this 
court finds that these facts do not serve as “new facts” that provide a basis for this court 
to re-consider and overrule the decision by a separate judge under CCP § 1008. See 
Kerns v. CSE Ins. Group (2003) 106 Cal. App. 4th 368, 382. 
 
For the reasons stated above, Defendant’s Motion For Relief From Summary Judgment 
is denied. 

 

  

 5.  TIME:  9:00   CASE#: MSL19-02803 
CASE NAME: WELLS FARGO BANK VS. REYES 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 

On April 26, 2019 the Plaintiff filed a complaint requesting imposition of damages in the 

amount of $7.472.50 for credit advances made to the Defendant.  On January 29, 2020 

the Plaintiff filed a Motion for Summary Judgment. The Defendant has failed to appear 
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in court both on January 9, 2020 and on June 23, 2020. Defendant has filed no 

opposition to the Motion for Summary Judgment.   

The motion is granted. The court will sign the proposed order submitted by the Plaintiff. 

Plaintiff is directed to prepare a final judgment forthwith. 

 

  

 6.  TIME:  9:00   CASE#: MSL19-03376 
CASE NAME: WELLS FARGO VS. KEITH A. DAVIS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 

A stipulated judgment has already been entered in this case. The case is taken 

off calendar. 

 

  

 7.  TIME:  9:00   CASE#: MSL19-05586 
CASE NAME: PORTFOLIO RECOVERY VS. CROOK 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 

Vacated. 
 

  

 8.  TIME:  9:00   CASE#: MSL19-05797 
CASE NAME: CAPITAL ONE BANK (USA) VS. ESTRADA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 

Vacated. 
 

  

 9.  TIME:  9:00   CASE#: MSL19-07572 
CASE NAME: WELLS FARGO BANK VS. RISOS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

See #1 above. 
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10.  TIME:  9:00   CASE#: MSL19-07572 
CASE NAME: WELLS FARGO BANK VS. RISOS 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 

See #1 above. 
 

  

11.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON MOTION TO SET ASIDE ENTRY OF DEFAULT 
FILED BY LAKE ALHAMBRA PROPERTY OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 

Acting as his own counsel, Plaintiff filed his complaint on December 17, 2019 requesting 

declaratory and injunctive relief and specifically alleging that the Defendant Lake 

Alhambra Property Owners Association (hereafter “LAPOA”) had failed to comply with 

various rules and statutes governing its activities. On January 14, 2020 the Defendant 

filed with the court its counsel’s declaration on Form CIV-141 in support of an automatic 

extension for filing Defendant’s demurrer. See Code of Civil Procedure (hereafter 

“CCP”) section 430.41(a)(2).  

On January 22, 2020, no answer by the Defendant was on file and the clerk entered a 

default at the request of the plaintiff notwithstanding the automatic extension form 

previously filed by Defendant. On that same date, the Plaintiff filed a motion requesting 

that this court deny Defendant’s request for the automatic extension of time that 

defendant had filed on January 14, 2020. It is not clear whether the clerk had in his/her 

knowledge or possession the declaration that had been filed by Defendant’s counsel on 

January 14, 2020. The Defendant’s motion to vacate default was scheduled to be heard 

on June 15, 2020 a date different from August 3, 2020 the date set for Plaintiff’s motion 

to deny Defendant’s request for an extension.  

The court concluded that these two motions were logically connected and should be 

heard together. Therefore, the hearing on defendant’s motion to vacate default and the 

Plaintiff’s motion to deny an automatic extension was continued to be heard on August 

3, 2020 at 9 a.m.  

On February 3, 2020 the Plaintiff filed a request for the court to enter a default 

judgment. Intervening events have caused that request not to be acted upon.  

On February 21, 2020, the LAPOA filed a motion to set aside the clerk’s default. 

The Motion was accompanied by the Defendant’s proposed answer to the complaint. 
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In the LAPOA’s motion counsel for the Defendant points out problems he encountered 

with attempting to meet and confer with Plaintiff concerning a demurrer that Defendant 

contemplated filing. The motion also describes the Defendant’s efforts to obtain an 

automatic extension of the time for filing the Defendant’s demurrer.  As a consequence 

of these obstacles to the meet and confer, counsel for Defendant alleges that he was 

entitled to an automatic thirty day extension of the time for filing the demurrer. 

The Plaintiff raises a number of objections to granting the motion to vacate. By and 

large these are technical objections concerning opposing counsel’s failure to follow the 

requirements of statutes and an objection that defense counsel (Weber) was not duly 

authorized by the LAPOA to be their attorney. The court notes that no one from the 

LAPOA has submitted any pleading with the court reflecting that attorney Weber was 

improperly acting as the LAPOA’s attorney during the period where the default was 

entered and the motion to vacate the default was filed.  

Code of Civil Procedure § 473(b) includes both a mandatory and a discretionary 

provision. The discretionary provision applicable to this motion states in pertinent part 

that “The court may, upon any terms as may be just, relieve a party or his or her legal 

representative from a judgment, dismissal, order, or other proceeding taken against him 

or her through his or her mistake, inadvertence, surprise, or excusable neglect.”  

"[N]eglect is excusable if a reasonably prudent person under similar circumstances 

might have made the same error. [Citations omitted.]" (Austin v. Los Angeles Unified 

School Dist., supra, 244 Cal.App.4th at 929) As the California Supreme Court stated in 

Elston v. City of Turlock, supra, 38 Cal. 3d 227, “[u]nless inexcusable neglect is clear, 

the policy favoring trial on the merits prevails.” (Id. at 235 [emphasis added])   

Section 473 is a remedial statute intended to be liberally applied to achieve the objective 

of determining actions on their merits. (Zamora v. Clayborn Contracting Group, Inc. 

(2002) 28 Cal.4th 249, 256 [“‘the provisions of section 473 … are to be liberally 

construed and sound policy favors the determination of actions on their merits’”]) 

The law strongly favors granting relief to allow the party to have his day in court and 

resolve the case on the merits. (Rappleyea v. Campbell (1994) 8 Cal.4th 975, 980-82; 

Shapiro v. Clark (2008) 164 Cal.App.4th 1128, 1139-1140) Any doubts as to whether 

relief is warranted are to be resolved in favor of the party seeking relief. (See Austin v. 

Los Angeles Unified School District (2016) 244 Cal.App.4th 918, 929) 

Section 473 is often applied liberally where the party in 

default moves promptly to seek relief, and the party opposing 

the motion will not suffer prejudice if relief is granted. 

[Citation omitted.] In such situations "very slight evidence will 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   23 
HEARING DATE:   08/03/20 

 
 

- 8 - 

be required to justify a court in setting aside the default." 

[Citations omitted.]  

(Elston v. City of Turlock (1985) 38 Cal. 3d 227, 233 [superseded by statute on other 

grounds]) (See also Mink v. Superior Court (1992) 2 Cal.App.4th 1338, 1343 [“[w]hen 

the moving party promptly seeks relief [under section 473(b)] and there is no prejudice 

to the opposing party, very slight evidence is required to justify relief”]) 

Analysis 

It is not clear that the Plaintiff was entitled to the entry of the clerk’s default on January 

22, 2020. Defense counsel had filed a form CIV-141 which was valid on its face. That 

form would have caused a clerk aware of the form not to enter the default because it 

served to create an automatic thirty day extension of the time for filing a demurrer. At 

the very least, there is a serious question as to whether the clerk’s default was properly 

entered. If the default was improperly entered, on that basis alone the default should be 

vacated under CCP § 473(d) even if there were no other justification for doing so. 

In addition, the Court does not need to resolve the specific factual claims raised in the 

objection filed by the Plaintiff. Determination of these disputed facts might necessitate 

an evidentiary hearing which is unnecessary on the facts known to the court. Assuming 

for the sake of argument that Defendant’s counsel mistakenly failed to correctly 

understand that the clerk’s default was valid, this mistake would provide a basis for the 

application of the “automatic” relief provisions of section 473(b) relating to mistake, 

inadvertence, surprise, or neglect by counsel.   

Therefore, the court vacates the clerk’s default entered against the LAPOA because the 

record shows: 

1. The LAPOA has demonstrated diligence in seeking relief from the default; 

2. The LAPOA has submitted its proposed answer to defend the action on the 

merits; and 

3. That the entry of the clerk’s default was void or, in the alternative, the LAPOA has 

demonstrated excusable neglect for its counsel’s failure to timely file a demurrer; 

and, 

4. The lack of prejudice to Plaintiff if the default is vacated.  

Courts have repeatedly held that only "very slight" evidence is required to obtain relief 
From a default or default judgment under Code of Civil Procedure § 473(b) when the 
Party seeking relief acts promptly and where there is no showing of prejudice to the 
Other side. (Elston v. City of Turlock, supra, 38 Cal. 3d at 233; Mink v. Superior Court, 
supra, 2 Cal.App.4th at 1343.)  
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Plaintiff’s arguments do not overcome the strong policy in favor of having claims 

determined on their merits and allowing the Defendant to have its day in court. 

Resolving any doubts in favor of providing relief under § 473(b) as the Court is required 

to do, the Court grants the Defendant’s motion to vacate the clerk’s default and denies 

the Plaintiff’s motion to deny the thirty day “automatic extension” previously requested 

by the Defendant.. 

The Defendant is ordered to file its Demurrer or Answer on or before close of business 

on August 14, 2020. This case is set for a Case Management Conference on 

September 10, 2020 at 9:30 a.m. 

 

  

12.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

See #11 above. 
 

  

13.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON MOTION TO DENY DEFENDANTS 30-DAY AUTOMATIC EXTENSION 
FILED BY DMITRIY SHORNIKOV 
* TENTATIVE RULING: * 
 

See #11 above. 
 

  

14.  TIME:  9:00   CASE#: MSN18-2076 
CASE NAME: KRAMER VS. BOARD OF SUPERVISORS 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended PETITION 
FILED BY GUSTAVE KRAMER 
* TENTATIVE RULING: * 

 

Plaintiff’s motion has been re-scheduled for hearing on August 17, 2020 at 9:00 a.m. 
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15.  TIME:  9:00   CASE#: MSN20-0046 
CASE NAME: PETITIONER MORRIS DRAYING COMPANY 
HEARING ON PETITION FOR ORDER DECLARING CORPORATION WOUND UP 
& DISSOLVED  /  FILED BY MORRIS DRAYING COMPANY 
* TENTATIVE RULING: * 
 

On January 8, 2020 Petitioner Morris Draying Company submitted a Verified Petition 

for an Order Declaring the Corporation (Morris Draying Company) to be wound up 

and dissolved. This court issued an Order to Show Cause why the petition should not 

be granted on February 3, 2020 and that Order was served by publication in the 

Contra Costa Times on February 13, 20, and 27, 2020. No objections to the granting of 

the have been received from any member of the public, including any opposition to the 

granting of the Verified Petition. Therefore, the Petition is granted. A Final Order 

granting the petition is to be prepared and submitted to the court by Petitioner. 

 

  

16.  TIME: 10:00   CASE#: MSC17-00366 
CASE NAME: DANIELS VS. RYE, INC. 
JURY TRIAL - LONG CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 

This case has been set for a jury trial on January 25, 2021; and an issue conference on 

January 5, 2021 at 11:00 a.m. The parties are also notified that this court has now set a 

Mandatory Settlement Conference for December 2, 2020 at 11:00 a.m.. Both parties are 

to provide to the court a statement of the pertinent facts and issues to be addressed at 

the mandatory settlement conference no later than close of business on Wednesday, 

November 18, 2020. 

 

  

17.  TIME: 10:00   CASE#: MSL19-00961 
CASE NAME: STATE FARM VS. GHULAM 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 
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18.  TIME: 10:00   CASE#: MSL19-01800 
CASE NAME: STATE FARM VS. ALBINO BAILON MILLIAN 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 

The scheduled Short Cause Trial is vacated. The parties have settled the case. 
 

  

19.  TIME: 10:00   CASE#: MSL19-07700 
CASE NAME: MIDLAND VS. ALCA 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

20.  TIME: 10:00   CASE#: MSL19-08263 
CASE NAME: LVNV FUNDING VS. RIVERA 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

21.  TIME: 10:00   CASE#: MSL19-08418 
CASE NAME: CAVALRY SPV VS. WATTS 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

The scheduled Short Cause Trial is vacated. The parties have settled the case. 
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22.  TIME: 9:01   CASE#: MSC19-02076 
CASE NAME: MBADIKE-OBIORA VS. CENTRAL EAST 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CENTRAL EAST BAY IPA, et al. 
* TENTATIVE RULING: * 

 
COMPLAINT/ TRIAL DATE 

 The original complaint was filed on October 30, 2019.  A trial date has not been 

set. The next CMC is scheduled for September 29, 2020. 

DISCUSSION 

Meet and Confer Re: Demurrer under CCP 430.41  

 Ryan Duckett, counsel for Central East Bay IPA Medical Group, IPA, filed 

a declaration stating he met and conferred with opposing counsel, Noel Obiora, on 

June 12, 2020.  The parties were unable to resolve Defendants’ objections. 

Summary of the Court’s Tentative Ruling on the Demurrer  

 Defendants demur to all causes of action in the Second Amended Complaint 

(SAC) on the ground the claims are time barred.  Defendant also demurs to the breach 

of contract cause of action (#2) on ground it fails to state a cause of action because 

Plaintiff failed to prove the written contract.  Defendants also demur to the declaratory 

relief cause of action (#3) on the ground it is duplicate of pending action. 

 Defendants Central East Bay IPA Medical Group, Inc. dba Muir IPA Medical 

Group IPA, et al.’s demurrer to the Second Amended Complaint is sustained in part 

and overruled in part.   

 The demurrer is sustained as to the First Cause of Action for Breach of Contract, 

on the ground that the complaint fails to allege facts sufficient to constitute a cause of 

action for breach of a written agreement.  

 The demurrer is overruled as to the Second through Fifth Causes of Action. 

 Plaintiff shall file and serve an amended complaint on or before August 24, 2020. 

Relevant Background Facts 

 Plaintiff Maureen Mbadike-Obiora, MD is a family practice physician.  On or 

about October 9, 2008, Plaintiff purchased a clinic in Contra Costa County from 

Dr. Bernard Wolf, a shareholder of Defendant Central East Bay IPA Medical Group, 

dba Muir Medical Group IPA (Muir IPA). Muir IPA. Along with the purchase, Plaintiff 

executed several other agreements and purchased a share of Muir IPA.   
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  Muir IPA was an Independent Practice Association, authorized under California 

to negotiate on behalf of its physician-shareholders collectively and to oversee the 

independent medical practices managed care contracts. On or about May 9, 2014, 

Muir IPA chose Plaintiff for a pilot billing services program, which it would eventually 

provide for all of its shareholders.  On or about March 15, 2015, Plaintiff signed a written 

contract for the pilot billing program and Muir IPA assumed her billing services, effective 

March 15, 2015.   

 Under the pilot program, Plaintiff was unable to generate sufficient revenue to 

operate her office and pay herself a salary. Plaintiff complained about the low revenue 

and requested monthly accounting statements. Muir IPA refused and continued to 

refuse to date. On or about October 15, 2015, Plaintiff discovered she was not being 

reimbursed for procedures performed on capitation patients over the past year. Plaintiff 

communicated these issues, but there has been no resolution. 

 Plaintiff filed this action alleging five causes of action relating to the pilot program: 

breach of contract; accounting; declaratory relief; breach of implied covenant of good 

faith and fair dealing; and breach of fiduciary duty. 

 Tentative Ruling on Specific Claims in the Demurrer  

             General Principles 

 Pursuant to CCP § 430.10(a), Defendants demur to all 5 of Plaintiffs causes of 

action in the Second Amended Complaint on the ground they are time barred by the 

applicable statute of limitations.  Defendants demur to the First Cause of Action for 

Breach of Contract on the additional ground that Plaintiff failed to allege facts sufficient 

state a cause of action because Plaintiff failed to attach the written contract or plead the 

terms. (CCP § 430.10(e).) Defendants demur to the Third Cause of Action for 

Declaratory Relief on the additional ground that it is duplicate of a pending lawsuit.  

(CCP § 430.10(c).) 

 The limited role of a demurrer is to test the legal sufficiency of a complaint. 

It raises issues of law, not fact, regarding the form or content of the opposing party's 

pleading.  (Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For 

purposes of a demurrer, all properly pleaded facts are admitted as true. (Aubry v. 

Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the complaint must be 

liberally construed with a view to substantial justice between the parties. (Code Civ. 

Proc., § 452.) A demurrer lies only for defects appearing on the face of the complaint 

or from matters of which the court must or may take judicial notice. (Code Civ. Proc., 

§430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 
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 1st Cause of Action — Breach of Contract 

 Statute of Limitations 

Plaintiff alleges she entered into a written agreement with Defendant Muir 

Medical Group IPA and Defendant Ute Burness to participate in a pilot billing program, 

whereby Defendants would manage Plaintiff’s office billing.  Plaintiff alleges she signed 

the billing services agreement on March 15, 2020 (Complaint, ¶ 20).  From the 

surrounding facts, it appears this date is a typo and should have been “March 15, 2015.”  

 Plaintiff alleges Defendants breached the agreement by failing to submit all of her 

medical bills for payment, erroneously submitted said bills, and failed to dispute, appeal, 

or properly resubmit said bills upon denial.  Defendants allegedly breached the 

agreement by refusing to provide regular statements of the account, even after requests 

were made for them.  Defendants allegedly further breached the agreement by 

concealing its failed or failing billing services.   

 Defendants demur to the breach of contract cause of action on the ground the 

claim is time barred.  Defendants argue that the Second Amended Complaint states 

precisely when each action occurred—from March 15, 2015 through no later than 

October 15, 2015.  (SAC ¶¶ 17-35.)  In March 2015, Plaintiff complained about the low 

revenue generated under the pilot billing program.  Defendants argue the statute of 

limitations began to run from the time Plaintiff had knowledge or reason to suspect any 

wrongdoing by Defendants. In this case, the statute of limitations began to run at the 

end of March 2015.  Even if the contract was written, the claim filed on October 31, 

2019, is untimely under the four-year statute.   

 Plaintiff opposes the demurrer, arguing the breach of contract claims is not 

barred for the following reasons: (1) the claim did not accrue until long after October 

2015; (2) Defendants concealed their breach and refused to provide Plaintiff’s records; 

(3) Defendants’ actions constituted continuing violations. 

 A demurrer may be sustained on statute of limitations grounds. “There is an 

important qualification, however: ‘In order for the bar of the statute of limitations to be 

raised by demurrer, the defect must clearly and affirmatively appear on the face of the 

complaint; it is not enough that the complaint shows merely that the action may be 

barred.’” (E-Fab, Inc. v. Accountants, Inc. Services (2007) 153 Cal.App.4th 1308, 

1315--1316.) 

 There are two basic questions for the analysis: (a) What statute(s) of limitations 

govern(s) the plaintiff's claims? (b) When did the plaintiff's causes of action accrue? 

(Ibid at p. 1316.)   
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 The limitations period for a written contract is four years.  (CCP § 337.)  As to 

accrual of the cause of action, “a cause of action accrues at “the time when the cause of 

action is complete with all of its elements.” (Fox v. Ethicon Endo-Surgery, Inc. (2005) 

35 Cal.4th 797, 806.) Plaintiff argues that the allegations in the SAC show that even 

after October 15, 2015, Plaintiff was trying to determine whether the shortfalls in 

revenue were due to delays in the electronic billing platform, delays in insurance 

payments, or declined submissions that could be corrected.  (SAC ¶¶25, 29, 30, 31, 43, 

45.) Plaintiff argues the shortfall in revenue itself does not suggest wrongdoing or 

identify Defendants as the cause of such wrongdoing.   

 Defendants argue that Plaintiff misinterprets the authorities governing when the 

statute of limitations begins to run. “The limitations period, the period in which a plaintiff 

must bring suit or be barred, runs from the moment a claim accrues.”  (Luke v. Sonoma 

County (2019) 43 Cal.App.5th 301, 305.) Here, Plaintiff had knowledge to allege 

wrongdoing, cause, and harm as early as March 2105 and as late as October 15, 2015.    

 The Court finds that it is not clear on the face of the contract when the cause 

of action accrued.  Plaintiff alleges that on or about October 15, 2015, she discovered 

that procedures she performed on capitation patients were not being reimbursed.  

(SAC, 37.)  She also alleges that she communicated these matters to Defendant 

Kenneth Bowers, a member of the Board of Directors of Muir IPA, and a participant in 

the pilot program, but he stated the issue was with John Muir Epic program, not Muir 

IPA.  (SAC ¶ 39.)  

 Plaintiff asserts that the fact that Plaintiff discovered on October 15, 2015 that 

she had not been reimbursed for certain procedures, does not necessarily mean that 

the Defendants had breached their duties under the contract.  Plaintiff also alleges “any 

bills submitted to John Muir (HMO) and other insurance companies, whether disputed or 

not reimbursed, could be resubmitted by the physician or her billing service, and upon 

further rejection or dispute, be appealed and further processed.”  (SAC, 27.)  As 

Plaintiff’s billing services provider, Defendants could have had further duties after 

October 15, 2015 to dispute the failure to reimburse. “Ordinarily, a cause of action 

for breach of contract accrues on the failure of the promisor to do the thing contracted 

for at the time and in the manner contracted.” (Professional Collection Consultants v. 

Lauron (2017) 8 Cal.App.5th 958, 966.)  However, it cannot be determined whether 

Defendant had this obligation as Plaintiff has not attached the contract or alleged its 

specific, relevant language, an omission which will be discussed below. 

 Defendants raise an argument about delayed discovery, but the real issue is 

when Defendants failed to perform to do the things they contracted to do.  Moreover, 

“The time a cause of action accrues is a question of fact.” (Institoris v. City of L.A. 

(1989) 210 Cal.App.3d 10, 17.)  Demurrers address issues of law, not fact.  For this 
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reason, the Court declines to sustain the demurrer on the ground the breach of contract 

claim is barred by the statute of limitations unless the undisputed facts demonstrate a 

failure to bring the claim within the limitations period prescribed by law. With a few 

exceptions, whether or not there is a valid statute of limitations defense, and in 

particular whether the Plaintiff did or should have discovered a claim at a particular point 

in time, is a question of fact for the finder of fact to be determined at trial. (Deveny v. 

Entropin, Inc.  (2006) 139 Cal. App. 4th 408, 428-29.) However, this ruling does not 

preclude Defendant’s from asserting the statute of limitations as affirmative defense 

at the trial. 

 First Cause of Action - Failure to Adequately State a Cause of Action 

  Defendants also demur to the First Cause of Action on the ground that complaint 

fails to allege facts sufficient to state a cause of action for breach of a written 

agreement.  “The elements of a claim for breach of contract are: (1) the existence of a 

contract; (2) the plaintiff's performance or excuse for nonperformance of the contract; 

(3) defendant's breach; and (4) damage to plaintiff resulting from the breach.”  

(State Comp. Ins. Fund v. ReadyLink Healthcare, Inc. (2020) 50 Cal.App.5th 422, 449.) 

Defendants argue that Plaintiff failed to attach the written agreement or allege the terms 

of the agreement. 

 Plaintiff argues the complaint clearly alleges that “Plaintiff entered into a written 

agreement with Defendant MMGIPA [Muir IPA] and Ute Burness to participate in a pilot 

program…”  (SAC ¶¶ 58, 20, 21, and 23.)  Plaintiff further argues the SAC describes the 

industry practice for submitting billing. Plaintiff also explains that Defendants retained 

the only copies of the agreement after she signed them. Plaintiff argues these 

allegations are sufficient to plead the existence of a written contract.  The Court finds 

that the allegations in the First Cause of Action are insufficient. 

           “‘A written contract may be pleaded either by its terms—set out verbatim in 

the complaint or a copy of the contract attached to the complaint and incorporated 

therein by reference—or by its legal effect.”  McKell v. Washington Mutual, Inc. (2006) 

142 Cal.App.4th 1457, 1489. In order to plead a contract by its legal effect, plaintiff must 

‘allege the substance of its relevant terms. This is more difficult, for it requires a careful 

analysis of the instrument, comprehensiveness in statement, and avoidance of legal 

conclusions.’ (Ibid; Heritage Pacific Financial, LLC v. Monroy (2013) 215 Cal.App.4th 

972, 993.)  Here, Plaintiff has not alleged the substance of the relevant terms of 

the contract.  While Plaintiff has alleged the industry practice for submission of bills, 

reimbursement and dispute of rejections, Plaintiff has not alleged the terms of 

the written agreement which set forth the Defendants’ specific obligations under 
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the contract. Nor has Plaintiff alleged Defendants’ duties or Plaintiff’s duties under 

the contract.   

 Defendants’ demurrer to the First Cause of Action is sustained with leave 

to amend. 

Fourth Cause of Action— Breach of Covenant of Good Faith and Fair Dealing and Fifth 
Cause of Action—Breach of Fiduciary Duty   

 Plaintiff alleges Defendants’ actions and omissions frustrated the ability of 

Plaintiff to receive the benefits of the agreement, thereby breaching the covenant of 

good faith and fair dealing. 

 Plaintiff alleges Defendants Ute Burness and Kenneth Bowers, breached their 

fiduciary duties by carrying out a consistent course of conduct designed to obtain the 

best outcome for Bowers, while misleading Plaintiff regarding the problems with the pilot 

program.  Defendants allegedly misled Plaintiff into believing the problems were caused 

by John Muir IPA and nothing could be done to remedy the situation. 

 Defendants demur to the Fourth and Fifth Causes of Action on the ground they 

are time barred.  Defendant argues the underlying contract was oral agreement and 

subject to a statute of limitations of two years, but even if the four-year statutory period 

is applied, the latest the claim could have been filed was March 2019. 

 Plaintiff argues the SAC explains the period in which the duty existed as “all 

times relevant to the Pilot Program, including but not limited to while the Pilot Program 

was in effect….” (SAC ¶98.)  Plaintiff also argues there are other written agreements 

that form the basis of these causes of action. 

 The statute of limitations on the breach of implied covenant of good faith and fair 

dealing is four years, since the contract alleged is written.  (CCP § 337.)  The statute of 

limitations for breach of fiduciary duty is four years, as Plaintiff alleges Defendants 

concealed facts. (CCP § 343.) 

  Defendants’ duty lasted until Plaintiff terminated participation in the Pilot 

Program. The Complaint does not explicitly state when Plaintiff terminated her 

participation, but she does allege that in or about October 2015, she informed Muir IPA 

that her billing situation had become untenable.  She also alleges that effective 

November 1, 2015, she retained BASS to do her billing.  (SAC, ¶42.)  Given that she did 

not retain a new billing services until November 1, it is plausible that her contract with 

Muir IPA continued to operate between October 15 and November 1.  This action was 

filed on October 30, 2019, within the four-year period if November 1 is deemed the point 

where termination of Plaintiff’s participation occurred. For a demurrer to be granted 

“The defect must clearly and affirmatively appear on the face of the complaint.” 
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Furthermore, as stated above as to the First Cause of Action, an affirmative defense 

asserting the statute of limitations generally presents a question of fact for the jury. 

That principle applies to that claim with regard to the Fourth and Fifth Causes of Action.  

 Third Cause of Action—Declaratory Relief 

 Plaintiff alleges that controversy exists between Plaintiff and Defendant Muir IPA 
in that Plaintiff contends that certain provisions in her Common Stock Subscription 
Agreement and PCP Exclusivity Agreement barred Defendant Muir IPA from unilaterally 
terminating the her relationship with John Muir IPA, when she refused to enter into an 
exclusive engagement with Hill Physician. 
 
 Plaintiff further alleges a controversy exists between Plaintiff and Defendants 

Muir IPA and Burness and seeks a judicial determination of the obligations of the parties 

pursuant to provisions of the Physician Common Stock Subscription Agreement and the 

PCP Exclusivity Agreement. 

 Additionally, Plaintiff seeks a judicial determination that Bowers owed her a 

fiduciary duty to disclose all information available to him regarding the pilot program. 

(SAC ¶ 85.) 

 Defendants demur to this cause of action on the ground it is time barred. “A claim 

for declaratory relief is subject to the same statute of limitations as the legal or equitable 

claim on which it is based.”  (Bank of New York Mellon v. Citibank, N.A. (2017) 8 

Cal.App.5th 935, 943.)  Here, Defendant argues the underlying claim is breach of 

contract.  Defendants that obligations regarding the pilot program arose from an oral 

agreement, subject to a two-year statute of limitations.   

 As discussed above, Plaintiff alleges the claim is based on a written contract 

(although deficiently pled), which entails application of a four-year statute of limitations.  

Again, on the face of the complaint, it is not clearly and affirmatively established that the 

cause of action is time barred.   

 Defendant also demurs on the ground Plaintiff’s claim for declaratory relief is 

duplicative of the shareholder dispute already pending.  Plaintiff cannot litigate 

the same set facts and claims against the same parties in two separate lawsuits.  

(CCP § 430.10(c).) 

 Plaintiff argues that her claim for declaratory relief seeks a declaration of her 

rights against Muir IPA regarding her other agreements with Muir IPA—the Common 

Stock Subscription Agreement and her PCP Exclusivity Agreement and whether they 

barred Muir IPA from unilaterally terminating her relationship with John Muir.  Also her 

claim seeks a declaration of the reasonableness of Ute Burness requiring her to sign an 
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agreement with Hill Physician which would terminate her agreement with BASS.  

Plaintiff argues that she is one of 16 plaintiffs in the related pending shareholders’ action 

(See Request for Judicial Notice) and there is nothing in common between this action 

and the pending shareholder’s suit.  

 In response, Defendants argue that two of Plaintiffs’ claims for declaratory relief 

are virtually identical to the declaratory relief in the shareholders’ action.  However, 

the third claim is different.  In the third claim, Plaintiff seeks declaratory relief 

regarding Bowers’ duty in the Pilot Program, which is different than claims in the 

shareholders’ action. 

 A demurrer does not lie to a portion of a cause of action.  (PH II, Inc. v. Superior 

Court (1995) 33 Cal.App.4th 1680, 1682.)  At least part of Plaintiff’s claim for declaratory 

relief is different from the shareholder’s action.  Therefore, the demurrer is overruled. 

      Second Cause of Action — Accounting 

 Plaintiff alleges Defendants represented that they would submit her bills to the 

appropriate insurance company regularly and in the proper manner requesting payment 

and that Defendants represented that they would regularly provide a statement of their 

accounts to Plaintiffs.  Plaintiff asserts she has made all efforts to obtain an accounting 

of the billing under the pilot program, but Defendants have refused.   

 Defendants argue the applicable statute of limitations for accounting based on 

an oral agreement is set forth in CCP § 339, which sets a statutory period of two years.  

Four-year statute of limitation applies if the contract is written. (Greenwood v. 

Mooradian (1955) 137 Cal.App.2d 532, 546.) 

 The court finds that the applicable statute of limitations for a breach of contract 

does not apply to an equitable claim for an accounting. “A cause of action for an 

accounting requires a showing that a relationship exists between the plaintiff and 

defendant that requires an accounting, and that some balance is due the plaintiff that 

can only be ascertained by an accounting.” (Teselle v. McLoughlin (2009) 173 

Cal.App.4th 156, 179.)  The opinion in Teselle recognizes that the applicable case law 

does not appear to require a contractual relationship in order for a party to assert a 

valid, legal claim to an accounting. 

Defendants argue this claim is really just another iteration of Defendants’ alleged 

failure to provide records between March 15, 2015 and October 15, 2015, when 

Defendants failed to provide records.  However, the allegations in SAC show that 

Plaintiff was still trying to obtain the records as late as March 16, 2016 (SAC, ¶43) and 

June 2, 2017 (SAC, ¶45.)  At this point there is no definitive, undisputed fact showing 

that Plaintiff realized her injury at a specific point in time where Plaintiff’s right to sue 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   23 
HEARING DATE:   08/03/20 

 
 

- 20 - 

accrued. On the face of the complaint, the action is not clearly time barred and the 

demurrer is overruled. 

       Defendant’s Motion to Strike – Tentative Ruling 

       Defendants move to strike each cause of action in the SAC as they are barred by 

the statute of limitations; Defendants seek to strike multiple paragraphs related to those 

allegedly time-barred causes of action, and Defendants seek to strike multiple 

paragraphs and causes of action that are parallel to and duplicative of the separate 

shareholders’ complaint. 

 Defendants’ motion to strike is denied.  First, Defendants did not file a 

declaration indicating they met and conferred with Plaintiff’s counsel pursuant to CCP 

§ 435.5, 

 Secondly, CCP § 436 provides:  The court may, upon a motion made pursuant 

to Section 435, or at any time in its discretion, and upon terms it deems proper: 

(a) Strike out any irrelevant, false, or improper matter inserted in any pleading. 

(b) Strike out all or any part of any pleading not drawn or filed in conformity with the 

laws of this state, a court rule, or an order of the court. (Emphasis added.) 

 As noted above, the Defendants’ demurrer has been overruled as to all of the 

causes of action where based upon Defendants’ reliance on the statute of limitations.   

Therefore, there is no separate basis to strike allegations in the complaint based upon 

those same contentions. 

 Finally, as to striking certain claims alleged to be duplicative of claims also made 
in a separate, pending action, Plaintiff has shown that the primary cause of action in this 
proceeding involves the pilot billing program, which is different from the shareholders’ 
action. The court also notes that there may be issues to be raised at some point as to 
whether Cause of Action #3 contains assertions of multiple primary rights within a single 
cause of action. See Crowley v. Katleman  (1994) 8 Cal. 4th 666,  681-82. There also 
may be issues regarding whether the Plaintiff can proceed to judgment on the same 
claim in two different cases.  The court surmises that where issues raised in this case 
are first resolved in separate litigation, principles of res judicata may apply to prevent 
the same issue from being litigated a second time in the present case.  That 
consequence may occur the related case pending before Judge Austin, is resolved 
before certain issues are resolved in this case. The court’s view is that a demurrer is not 
the appropriate vehicle for rectifying potential problems relating to these issues. 
Therefore, the court exercises its discretion to deny the motion to strike. 
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23.  TIME: 10:01   CASE#: MSL19-06095 
CASE NAME: DISCOVER BANK VS. ESQUIVIAS  
COURT TRIAL - SHORT (1 HR) CAUSE/  0 DAYS  
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

 

 


